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Summary of webinar content
• Need for design compliance in production of building designs

• Governed by Building Act, Building Regulations and National Construction Code

• Design requirements can be complicated and difficult to interpret

• First recourse should be to the legislation or the National Construction Code provisions

• There are reference documents to guide production of a design

• Reference documents include:
• Ministerial Guidelines
• VBA Practice Notes
• NCC Guidance Materials

• The Building Act amendment to provide for Binding determinations – what are they, who issues them and 
what is their effect?

• What is the legal effect of each of those documents and when and how should they be used?



Ministerial Guidelines – what are they?

• Ministerial Guidelines are documents issued by the Minister who has 
authority in relation to Building Act matters.

• They are issued pursuant to a power given in the Building Act.
• Ministerial Guidelines have the force of law i.e. they must be 

complied with and any interpretation given in them is binding.



Ministerial Guidelines – what do they contain?

• There are 15 Ministerial Guidelines currently in force under the 
Building Act.

• Not all will be relevant to architects
• Those likely to be relevant:

• MG-12 Siting and Design of Single Dwellings (recently updated to respond to 
planning changes relating to Small Secondary Dwellings)



Ministerial Guidelines – MG-12

• Siting and design are typically managed through planning permits
• Part 5 of Building Regulations sets out generic siting and design 

requirements for class 1a buildings on a site.
• Where report and consent is sought for a variation to the Part 5 

requirements, MG-12 must be followed by the reporting authority.
• Architects and building designers should know how MG-12 operates 

so they can gauge whether a variation to the siting and design 
requirements is likely to be approved. 





MG-12 – how it operates

• 17 siting requirements set out in MG-12, including:
• Maximum and minimum street, side and rear setbacks
• Small second dwelling street, side and rear setbacks
• Building height
• Site coverage
• Private open space and overshadowing of recreational private open space

• For each siting requirement the guidelines sets out the criteria that 
the reporting authority must consider.  Includes things like:

• Amenity of existing neighbouring dwellings
• Disruption to streetscape



Other potentially relevant Ministerial Guidelines

• MG-03 – Involvement of adjoining owners in siting appeals.  Governs 
how a Council should decide a request for a reduced setback in terms 
of the views of neighbouring owners.

• MG-11 – Building permit and planning permit consistency. Governs 
how this is assessed and what matters are relevant.

• MG-13 – Exercise of discretion when applying a new building 
regulation or amendment to a building regulation.  Governs how a 
building surveyor decides which version of the NCC should apply to 
the design.

• MG-15 – Remediation work proposal for mitigating cladding risk for 
buildings containing combustible cladding



Where to locate Ministerial Guidelines for Building Act issues

• https://www.vba.vic.gov.au/building/building-resource-hub/minister-
guidelines

https://www.vba.vic.gov.au/building/building-resource-hub/minister-guidelines
https://www.vba.vic.gov.au/building/building-resource-hub/minister-guidelines


VBA Practice Notes – What are they?

• Practice Notes are documents issued by the VBA which provide 
guidance on interpretation of requirements under the Building Act, 
including design requirements.

• Two categories of Practice Note:
• Building
• Plumbing

• Each category of Practice Note have a large number of practice notes 
issued.  They are categorised by issue type. 



VBA Practice Notes – what are they used for?

• They are designed for use by building practitioners, including building 
designers and also architects.  Each Practice Note specifies the 
intended audience, which frequently includes architects.  

• They provide guidance in how to practically apply the requirements 
set out in the Building Act 1993, the Building Regulations 2018 and 
the National Construction Code.

• They may give examples of how the provisions should be applied.
• They do not have the force of law.  They provide guidance but do not 

have effect as a legislative tool themselves.
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VBA Practice Notes – when are they used?

• By building surveyors when reviewing design documents for a 
building permit application or when issues arise during construction.

• By Councils when considering Building Act issues e.g. a report and 
consent application.

• In Building Appeals Board proceedings or other court proceedings, 
the parties might refer to them in support of their interpretation of 
how the law applies to a particular building issue.









VBA Practice Notes – where can they be found?

• They can be obtained from the VBA website:
https://www.vba.vic.gov.au/building/building-resource-hub/practice-notes

https://www.vba.vic.gov.au/plumbing/plumbing-resource-hub/plumbing-
practice-notes

• Also, the AIA is publishing new Practice Notes as they get released, 
through their fortnightly newsletter.

• The Practice Notes go through a process of periodic review and 
update.  Always check you are using the most up to date version.

https://www.vba.vic.gov.au/building/building-resource-hub/practice-notes
https://www.vba.vic.gov.au/plumbing/plumbing-resource-hub/plumbing-practice-notes
https://www.vba.vic.gov.au/plumbing/plumbing-resource-hub/plumbing-practice-notes


QUESTION 1

What is the legal status of VBA Practice Notes?

(a) They are incorporated by reference into the 
Building Act

(b) They provide authoritative guidance but aren’t 
binding

(c) They are binding on registered building 
practitioners



Binding Determinations: what and why
What: Not just a tool, but a legislative function of the SBS under the Building Act 1993 
• They are an interpretation of a standard or requirement 

• They are a “standards-setting” tool, NOT a compliance management tool
• They are enforceable, NOT guidance or advice

• They cover building work or plumbing work as prescribed by the existing framework and must not be 
inconsistent with the Act or the regulations

• Not to create new obligations outside of the existing framework
• Not to modify existing regulations or standards
• Not to impose new standards or administrative requirements
• Interpretation must be anchored and consistent within the existing framework

• Must be published in VBA’s website and gazetted for the duration of the binding determination
• Starts on the date of publication or as gazette and can be revoked
• Maximum duration is 10 years

Why
• Provide an enforceable tool that prescribes interpretation of technical standards and requirements
• Focusing on instances where divergent interpretation is prominent and can lead to specific harms



Binding determinations: Where and When
Where

• They sit within the broader objectives and functions of the State Building Surveyor to drive improved 
building system performance and policy outcomes via:

• improvement in standards/regulatory frameworks, and

• support practitioners with advice, guidance and education.

• These empower the VBA to implement the C&E Policy Framework by providing clarity of what’s 
required.

When
• We will use this new powerful tool strategically focusing on areas of existing concern and in 

alignment with VBA’s Regulatory Policy Statement 

• BDs to be issued proactively initially (no avenue for industry applications yet). 

• They might be appealed to the Supreme Court of Victoria



Binding determinations: How

• The decision-making framework for BDs and the associated protocol needs to be integrated within that 
overall improvement/problem solving objective.

• A decision by the SBS to issue a binding determination will consider if another tool or action may be better 
suited to achieve the desired regulatory outcome.

• Process to issue BDs might involve targetted consultation and/or specialist studies.

• We are adopting a continuous improvement approach in the implementation of Binding Determinations. We 
will continue to use our existing tools, with BDs to add value where required. 

• BDs might be used in conjunction with education, regulatory or standard changes.

• BDs are different from Practice Notes. They have strict enforceability and become the law. Where evidence that a harm remains, 
despite existence of a practice note, then a BD might add value.

• Efforts to change standards, regulations or legislation to provide long term clarity will remain. BDs might be used as a temporary 
measure if that process takes too long. 



QUESTION 2

What does the SBS need to do once a BD is issued?

1) Send e-mail to industry
2) Publish a note in VBA’s website
3) Publish in Victorian Gazette
4) Publish the Binding Determination in VBA’s website 

and in Victorian Gazette



Binding determinations and architects (hypothetical)
H8P1 Livable Housing Design (PR)
A Class 1a building must be provided with—
(a) a continuous and step-free path to a dwelling 
entrance door from either—

(i) the pedestrian entry at the allotment 
boundary; or
(ii) an appurtenant Class 10a garage or carport; 
or
(iii) a car parking space provided for the 
exclusive use of the occupants of the dwelling; 
and

(b) at least one level and step-free entrance door into 
the dwelling from the access path required by (a); 
and
….

H8D2 Livable Housing Design (DtS)

(1)A Class 1a dwelling must comply with the ABCB Standard 
for Livable Housing Design.

(2)Clause 1.1 of the ABCB Standard for Livable Housing 
Design need not be complied with if—

(a) step-free access via an appurtenant garage, carport or 
parking space in accordance with Clause 1.1(1)(b) or (c) 
is not provided; and

(b) one or more of the following conditions exist:
(a) The average slope of the ground on which the access path 

would be constructed exceeds a gradient of 1:14.
(b) To provide an external step-free access path would 

necessitate construction of ramping that exceeds the length 
and gradient allowed by Clause 1.1(4).

(c) There is insufficient space available on the site on which to 
construct a step-free access path complying with Clause 1.1.

Is the DESIGN not providing sufficient space, or the SITE not having enough space for step-free access? 
Is the criteria in H8D2(a) about step-free access not provided, or the garage/carport/parking space not provided?
Does the exemption in H8D2 also exempt the design from the requirement in H8P1(a)(i) and H8P1(b)?
A Binding Determination might be the right tool to interpret those questions and provide clarity to architects

https://ncc.abcb.gov.au/editions/ncc-2022/adopted/volume-two/1-definitions/glossary#_af6fde9f-147d-4782-8b85-42044e80fd42


QUESTION 3

Can the SBS issue a Binding Determination to prescribe a change to H8D2?

1. Yes, BDs apply to technical standards and H8D2 is a technical standard
2. Yes, BDs can change standards when they are not clear
3. No, BDs cannot change a standard, only interpret it if not clear



NCC Guidance Materials – What are they?

• These are documents prepared and issued by the Australian Building 
Codes Board (ABCB).

• They provide advice and guidance on the application of provisions of 
the NCC in various areas.

• Various forms of documents:
• Handbooks
• Infographics
• Guidelines
• Guidance Note



NCC Guidance Materials – what are they used for?

• Large number of guidance materials issued by ABCB
• Can be content specific, such as:

• Thermal bridging;
• Guttering, downpipes and overflow
• Condensation in buildings

• Or may group topics together to create a handbook, such as:
• Apartment energy efficiency handbook;
• Livable housing design handbook;

• Alternatively may relate to process, such as:
• Performance solution process
• Using assessment methods
• Bushfire verification methods



NCC Guidance Materials – example 

• Example of guidance note on Thermal Bridging, issued Oct 2023:
• Gives practical explanation of what it is;
• What the NCC provisions require;
• How it applies to houses for:

• Roofs and ceilings;
• External walls.

• How it applies to sole occupancy units for:
• Roofs and ceilings;
• External walls

• How it applies to common areas in apartment buildings
• How to fix thermal bridges









NCC Guidance Materials – where can they be found?

• They are located on the ABCB website, see link below:
https://www.abcb.gov.au/resources/filter/guidance-material-and-
handbooks

https://www.abcb.gov.au/resources/filter/guidance-material-and-handbooks
https://www.abcb.gov.au/resources/filter/guidance-material-and-handbooks


QUESTION 4

Where different reference materials such as a binding 
determination, NCC guidance or VBA practice note 
appear inconsistent, which document should take 
priority?



Any questions?



ARCHITECTS REGISTRATION BOARD 
OF VICTORIA

Address
Level 10, 533 Little Lonsdale Street
Melbourne VIC 3000
Phone number
03 9417 4444
Email
registrar@arbv.vic.gov.au
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